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The OFFICERS or STATE; 


TO THE 


PETITION of Hzenxy. Duxz of Buccitzvcn, 


HE barony of Eweſdale, antiently the property” of the Earls 
of Hume, and- afterwards of Sir John Kerr of Hirſell, was 
held ward of the crown. 

In 1620, Walter Earl of Buccleugh purchaſed this barony from 
Sir John Kerr at the price of 160,000 merks; and, in the contract 
of ſale, Sir John became bound to infeft the Earl, either à me to be 
held of the crown, in the ſame manner as he himſelf did, or de me 
to be held of him for payment of a ſeu-duty of 160 merks. 

For effectuating the firſt of theſe holdings, the contract of ſale 
contains a procuratory of reſignation ; and, in order to complete 
the ſa we, Sir John, of the ſame date, granted a feu- contract to the 
Earl, ſtipulating the bov- feu-dury of 160 merks, upon which in- 
feftment followed ſoon there after. 
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This ſubaltern feu - inſeftment held under Sir John, the crown's 
immediate ward-vaſſal, and which expoſed the lands to all the rigo- 


rous caſualties of a ward- holding, as much as if they had been held 
ward immediately of the crown by the Earl himſelf, appears to have 


been merely eluſory, and never meant to be the permanent tenure 


by which the family of Buccleugh were to hold this barony, Ac- 
cordingly, in the contract of ſale, Sir John, in the uſual ſtile of a 
ſeller, who diſpones with procuratory and precept, binds himſelf, in 
caſe that infeftment was taken de me, to convey to the Earl and his 
ſucceſſors all caſualties of ſuperiority that might happen afterwards 
to fall, and to receive the Earl, his heirs and ſingular ſucceſſors, as 
vaſſals in the lands gratis. It is alſo provided, That the not pay- 
ment of the feu-duty for two or more years ſhould not be any nul- 
lity or ground of reduction, nowwithſtanding any law or ſtatute to 
the contrary ; and, in the year after the ſale, Sir John — to 
the Earl a perpetual diſcharge of the feu duty. 

Upon this footing matters continued for a good many years af- 
ter the purchaſe. This barony was held feu by the family of Buc- 
cleugh, under Sir John Kerr or his ſucceſſors, who continued to hold 
as immediate ward-vaſſal of the crown, a ſpecies of holding ot a 
moſt precarious nature, and which ſubjected this barony to all the ri- 
gorous caſualties of a ward-holding, notwithſtanding its being no- 


minally held feu by the family of Buccleugh. For, as the ſub-in- 


feudation by Sir John Kerr, is acknowledged to have been merely 
eluſory, and the feu-duty was accordingly diſcharged for ever in the 
moſt ample manner, it is clear, that this feu-right could never have 
been ſet up in oppoſition to the right of the crown, and that ir could 
not have protected the lands from being carried by the ward, non. 
entry, marriage, &c. of Sir Joan Kerr, or his repreſentative, the 
crown's immediate ward-vaſlal. 

But, in 1663, upon occaſion of the marriage of Anne Counteſs of 
Dalkeith, and heireſs of the eſtate, with the Duke of Moumouth, 
chat lady, in her marriage- contract, granted procuratory for reſigning 
the whole eſtate in favour of herſelf and huſband in conjunct fee, 
and the heirs of the marriage, &c. ; and accerdingly a charter was 


expede 


| 
; 
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expede under the great ſeal, containing a novodamus, granting ma- 
ny new rights and. privileges; and, inter alia, changing the tenure 
of lands, which were formerly held, ward into blanch and feu hold- 
ings; and particularly the lordſhip or barony of Eweſdale was com- 
prehended in this charter, and made to be holden feu of the crown: 
* Reddendo pro predict. terris et dominio de Eweſdale, jacen. Oc. 
nobis et ſucceſſoribus noftris aliiſue jus habentibus pro tempore, ſum- 
* mam uniut centum et ſexaginta mercarum monetae Scoticae ad dict. 
* duos anni termimos, Pentecoſtes, et Sancti Martini, per equales portiones, 

nomine feudifirmae tantum, cum bac provifione, &'c.” 

In 1689 Anne, now created Ducheſs of Buccleugh, expede ano- 
ther charter of the eſtate upon her own reſignation, in which the 
reddendo, as to the lordſhip of Eweſdale, is in the ſame words with 
the charter 1664; and the ſame words are uſed in all the ſubſequenr 
title-deeds till 1742, when the late Earl of Dalkeith, father to the 
preſent Duke of Buccleugh, paſſed a charter of the eſtate, in which, 
in the reddendo clauſe as to Eweſdale, the words, aliiſve jus habentibus 
pro tempore, are omitted ; and the ſame thing is done in the preſeut 
Duke's ipecial ret our as heir to his father, aun 1751, | 

The proper officer in the court of Exchequer having, in the courſe 
of his duty, diſcovered various omiſſions in making up the king's pro- 
perty: rolls, and, among others, that the feu-duty of Eweſdale had not 
been ſtated therein, he made the fame known to the Barons of Ex- 
chequer, who ordered the Duke to be charged with that ſeu- duty, 
after que notice given the doer for the Duke. 

The Duke, deſirous to avail himſelf of the late ſtatute for taking 
away wardholdings, applied by petition to the Barons of Exchequer, 
to be relieved from the payment of the feu-duty of 160 merks, upon 
this ground, that the changing of the holding of the Lordſhip of 
Eweſdale from ward to feu, in a charter paſſed upon the reſignation 
of Anne Counteſs of Dalkeith, was altogether erroneous and incffec. 
tual; becauſe Anne Counteſs of Dalkeith never was the vaſſal cf 
the crown in that lordſhip ; and therefore that he ought to be en- 
titled to the benefit of the ſtatute, in the ſame manner as if his lands 
had been held ward by the inveſt itures to this day, 
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The matter came to be argued by counſel before the Barons, who 


Dec. 12. pronounced a judgment upon the petition of Buccleugh, © That the 


* Duke was liable in payment of the feu-duty, and ought to be char- 
« oed with it forty years back.“ 

In the anſwers given in to the court, to the petition of the reſpondents, 
there were expreſſions which your Lordſhips very properly animadverted 
upon; and in the petition now to be anſwered, it is ſaid, that this order of 
the 12th December 1760, appointing this feu-duty to be levied, was 
paſſed by the Barons of Exchequer, without notice given of it to the 
petitioner. But, if the learned counſel for the petitioner had peruſed 
the order of that date, he would have ſeen, that ir proceeds expreſsly 
upon this recital: * Upon reading the petition of H nry Duke of Buc- 
* cleugh, the report of the deputy-remembrancer theteon, and the peti- 
* tioner's reply to the ſaid report, the Barons are of opinion.“ In- 
deed a very little reflection might have ſatisfied any perſon, how im- 
probable it was, that the Barons of Exchequer would paſs an order of 
this kind, without giving the party intereſted an opportunity of be- 
ing heard. The refpondents are perſuaded that the obſervation muſt 
have proceeded from inadvertence; and as they have reaſon to be- 
lieve it will immediately be rectified, they are OE. to pals it over 
wichout any further animadverſion. 

The Duke, thereafter, brought an action in this court, for having 
t found and declared, that the change of the holding and reddendo, 
was owing to a miſt ke; and that, in terms of the late act tor abo- 
liſhing ward holdings, he is entitled to hold his lands blench, and to 
be freed from the pay nent of the feu-duries bygone and to cone. 

In the courſe of this action, it has ben determined by a judgment 
of your Lordfhips, long ſince become final, * that the purſuer is not 
* intiii-d to demand a charter from the Crown of the Lordſhip of 
_ © FE weldale, holding blanch;“ and at the fame time it was remitted 
to the Lord Auchinleck Ordinary to hear parties ſurther with re- 
ſpect to the feu dutie* of the ſaid land. 

The cauie having gone back to the Lorꝗ Ordinary in conſequence 
of this remit, the purſuer gave in au amendmcœut or addition to his li. 
bel, onciuding to have it found and declared, That the puriver is 
not bouud to account to the exchequer for the ſaid feu- duty either 


© for 
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© for bygones or in time to come, but to retain and apply the ſame 
© for his own proper uſe and behoof.? 


Upon this queſtion, as to the right of the feu-duties, there has en- 
ſued a pretty long litigation, and various jadgments have been given 
by your Lordſhips, which are verbatim recited in the petition. By 


the laſt of theſe, your Lordſhips have found, © That the yearly feu- 
duties of 160 merks Scots, in the inveſtitures of the | ordſhip of 
Eweſdalꝰ, is exigible by the Crown, both with regard to bygones 
for 40 years, and in time to come; and that the reſpondent the 
Duke is bound to account in the exchequer for the ſame.” And a 
reclaiming petition having been offered againſt this interlocutor, in 
behalf of the purſuers, the following anſwers are ſubmitted in obedi- 
ence to the appointment of court. 

The great and fundamental plea maintained upon the part of the 
petitioner is taken from the ſtate of the titles with regard to this ba- 
rony of Eweſdale above taken notice of: That theſe lands were 
held feu by the family of Buceleugh, under Sir John Ker the former 
proprietor, for payment of a feu-duty of 160 merks, and with the 
benefit of a perpetual diſcharge of that feu-duty : That the procura- 
tory of reſignation in the contract of fale 1620, in conſequence of 
which the Earl of Buccleugh and his ſucceſſors were intitled to have 
become immediate ward-vaſſals of the crown remained unexecuted. 
That as this was the caſe, Counteſs Anne was not intitled to grant 
procuratory for reſigning theſe lands, or to alter the holding from 
ward to feu: That the charter 1664, which proceeds upon her re- 
fignation, and which ſtipulates a reddendo of 160 merks as feu-duty 
payable for theſe lands, muſt have proceeded upon the erroneous ſup- 
poſition that they had formerly been held feu of the crown upon pay- 
ment of that feu-duty, inſtead of being held feu of Sir John Kerr, 
and the feu-duty for ever diſcharged ; and that, as the crown had ne- 
ver claimed payment of this feu duty, no good reaſon can be aflign- 
ed why this error ſhould not now be rectiſied. 

In anſwer to all that has been ſaid with regard to the blunders in 
this charter 1664, and Counteſs Ann's want of a title to grant a va- 
lid procuratory for reſigning theſe lands in the hands of the crown, 
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or for altering the tenure from ward to ſeu, the reſpondents muſt, in 
the firſt place, beg leave to ſubmit to your Lordſhips, whether, at this 
diſtance of time, it is at all competent to move objections of this kind; 
and whether it muſt not be preſumed, that all the neceſſary ſteps were 
taken for eſtabliſhing in Counteſs Ann a feudal right to the lands 
of Eweſdale, fo as to intitle her to reſign the ſame in the hands of 
the crown, and to expede a charter upon that reſignation, although 
evidence cannot now be produced that this was actually done. 
The act 1617, eſtabliſhing the poſitive preſcription, proceeds upon 
the narrative of the great prejudice which his Majeſty's lieges ſu- 
« ſtains in their land and hericages by the abſtracting, corrupting, and 
* concealing of their true evidents in their minority and leſs age, and 
by the omiſſion thereof by the injury of time, through war, plague, 
* fire, or ſuch like occaſions. And therefore it is declared, that poſ- 
ſeſſion for 40 years upon charter and ſeiſine ſhall be held a good and 
unchallengeable right, by virtue of the poſitive preſcription. And 
one of the natural conſequences of this preſcription, the reſpondents 
apprehend to be, that not only ſhall the perſon who is poſſeſſed either 
of the property or ſuperiority of lands for 4o years together, by vir- 
tue of a charter and ſeiſine, be iutitled to maintain that poſſeſſion a- 
gainſt every challenge; but his right, whether of property or ſuperio- 
rity, ſhall be held, preſumptione juris et de jure, to be valid and unex- 
cepi ĩonable; and the charter upon which the poſſeſſion has commen- 
ced ſhall be preſumed to have been expede upon proper warrants, 
and i” conſequence of titles properly eſtabliſhed. 
in the preſent caſe, therefore, the perſonal right under the contract 
of fale with Sir John Ker muſt have been carried firit by the ſpecial 
ſervice of Earl Francis in 1634, which, it is well knowa, iucludes a 
general ſervice of the fame kind; then by the ſpecial ſervice ot Coun- 
refs Mary 1633 ; and h,. of Counteſs Ann in 1661. And being 
thus veſted with the perional right in the contract of ſale, there is at 
leaſt nothing in poſſibie in ſuppoſing th.t Counteſs Ann, before her 
marriage with the Duke of Monmouth, and before expeding the char- 
re: 10664 may have refigred the varony of Ewe dale in conſequence 
of a procuratory granted in implement of that contract, and way 


have 
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have expede a charter from the crown, although this charter has not 
been diſcovered ; it being well known that, before the act 1672, the 
practice of recording charters under the great ſeal was often very 
much neglected. It is humbly pleaded, therefore, that as the crown 
has poſſeſſed this ſuperiority, upon the footing of the charter 1664, 
for more than twice the years of preſcription, although not by le- 
vying the feu duties, yet by renewing the inveſtitures and exerciſing 
other acts of ſuperiority, it muſt be preſumed, that all the previous 
titles neceffary for giving validity to that charter were made up in 
the perion of Counteſs Ann, although the titles themſelves do not 
now appear, having been loſt or deſtroyed by the injuries of time. 
And it this ſhould be the opinion of the court, the whole of the pe- 
titioner's argument, drawn from the ſuppoſed blunders and irregula- 
rities in the charter, muſt be thrownentirely out of the queſtion. 

But, in the next piace, allowing it to be taken for granted, that no 
titles were made up in the perſon of Counteſs Ann, with regard to 
the lands of Eweſdale, except what are produced or pointed out, 
this cannot in the leaſt degree avail. the petitioner. 

The whole argument indeed of the petitioner ſeems to proceed 
upon confounding together two things which are extremely diffe- 
rent; an irregularity or detect in the previous forms toward expeding 
a charter, and an overſight or blunder in the terms of the charter it- 
ſelf. 
A charter which is regularly expede, as, for inſtance, without any 
title being made up to the procuratory, or upon a procuratory grant- 
ed by a perſon who never was infeft, may, it is true, be challenged 
or ſet aſiue at the inſtance of a lubſeq nent heir, or any other per- 
fon making up his titles in a o:e regular and formal manner; but, 
quoad the ſuperior or vaſſal, the reipondents do hua'bly maintain, 
that any irregularity or defect of this kind is of no conſequence ; 
and that a charter, altho” improperly expede, at leaſt fo long as. 
poſſeſſion continues upon it, will be equally binding both upon ſu- 
perior and vaſſal. and will be equally effectual ro regulate the nature 
of the holding, and to determine their reſpective intereſt, as if all 
the previous punctilios of form had beca ſtrictly obſerved. 
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I ſhort, a charter granted by a ſuperior, and accepted of by a 
vaſſal, may very properly be conſidered as a mutual contract, bind- 
ing, at leaſt, upon the contracting parties, and their repreſentatives z 
and that, therefore, alcho” it ſhould appear clear as ſunſhine, that 
no proper titles had been made up, that neither the granter had any 
right to the ſuperiority, nor the vaſſal to the property; yet, ſo long 
as the charter remains unchallenged by thoſe who have a title to 
challenge ir, and the vaſſal is allowed to continue in poſſeſſion upon 
that title, neither one nor the other will be allowed to contraveen 
' their own act and deed. The ſuperior will be obliged to renew the 
inveſtitures, and to diſcharge the other duties of a ſuperior ; and 
the vaſſal, in return, will be compelled to fulfill the Reddendo, by 
paying the feu- duty, or performing the other feudal ſervices ſtipula- 

red by the charter, 
The reſpondents will only beg leave to put a caſe which places 


this matter in the ſtrongeſt light. Suppoſe, at any period, after the 
date of this charter 1664, but before the poſitive preſcription was run, 


the ſervants of the crown had, at the diſtance of 37 or 38 years per- 
haps taken it into their heads to plead, as the petitioner does now, 
that this charter was totally irregular, at leaſt quoad the lands of 
Eweſdale, Counteſs Anne having had no power to refign theſe lands, 
nor the crown any right to grant a new inveſtiture of them, with- 
out a reſignation ; and that therefore it was ſtill competent for the 
crown, neglecting intirely this blundering charter, either to oblige the 
family of Buccleugh to recur to the former tenure of ward- holding, 
or to lay hold of the lands as having been all along in non-entry : 
The reſpondents would only aſk, Whether ſuch a plea would have 
been liſtened to upon the part of the crown? And if, in the caſe put, 
the charter would be held to be binding upon the crown in favours 
of the vaſſal, of which the reſpondents cannot allow themſelves to en- 
tertain a doubt, they can ſee no good reaſon why Counteſs Anne, or 
any perſon deriving right from her, ſhould any more be allowed tg 
counteract the terms of their own charter, even ſuppoſing the man- 


ner of expeding it, guoad the barony of Eweſdale, to have been as 
full 
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full of errors, blunders, and inaccuracies, as the counſel for the pe 
titioner would repreſent. 

The petitioner therefore is under the neceſſity of maintaining, that 
not only was this charter irregularly expede ; but that an overſight 
has alſo been committed in framing the charter itſelf; and that 
the clauſe above quoted, containing a Reddendo of 160 merks, as 
the yearly ſeu duty payable for the barony of Eweſdale, has been 
thrown in per incuriam, upon the erroneous ſuppoſition, that it had 
formerly been held of the crown for payment of that feu-duty. 

To ſuppoſe that thoſe who framed this charter were ſo inattentive 
as not to examine into the former holding of this barony, or ſo ig- 
norant of the ticle-deeds, as to imagine that it was formerly held feu 
of the crown, and had accordingly adapted the reddendo to that er- 
roneous idea, is at leaſt not a very natural preſumption, and muſt be 
ſupported by other evidence than a bare allegation. More eſpecially 
as it appears, that this error, inſtead of being immediately ſec to 
rights, was repeated in a charter, expede a few years thereafter, and 
has been uniformly continued in all the „ inveſtitures of this 
noble family. 

In order to give ſome degree of countenance to this ſuppoſition, 
the petitioner has been at great pains to inform your Lordſhips of 
the violent hurry in which the marriage betwixt Counteſs Anne and 
the Duke of Monmouth was carried on, that the contract of marri- 
age, containing the procuratory of refignation upon which the char- 
ter 1664 proceeded, was framed at London without any alliftance of 
the bride's friends, and without any knowledge of the title-deeds, or 
former inveſtitures of the eſtate, 

But, whatever may have been the caſe with regard to the contract 
of marriage, altho? it is not very eaſy to conceive, how a deed which 
contains a moſt minute and particular deſcription of a great variety 
of baronies, lands, and pertinents, could be made out, without having 
recourſe to ſome of the title-deeds of the ſeveral baronies, the obſer- 
vation moſt aſſuredly cannot apply to the charter 1664, which was 
expede in conſequence of that contract, This charter, which, fo far 
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from being precipitately hurried on, was not (xpede till more than a 
year and a-half after the date of the contract, it cannot be denied. 
muſt have been frame] in Scotland by the docrs for this noble fa- 
family, and upon a particular examination of the former inveſti- 
tures. 

It has been faid, that this charter was in plicitly copied from the 
procuratory of reſignation in the contract of marriage. But this is 
an abſclute mitlake, or rather an impoſſibility, For the procurato- 
ry of reſignation, like every other procuratory, contains nothing more 
than a deſcription of the lands, and the intended deſtination, but 
without ſaying one word, either of the different holdings of the lands, 
or even of the ſuperiors under whom they were held. When the 
charter therefore came to be expede, which appe:rs to have been 
done with the utmoſt deliberation, in order to know the holdings 
of the different baronies, &c. of which this large eſtate was compo= 
ſed, and the particular reddendos payable for each, the former inveſti- 
rures muſt have been examined, as theſe particulars could not poſſi- 
bly be known from any thing elſe. And accordingly, with regard 
to this barony of Eweſdale, the charter contains in gremio abundant 
evidence, that thoſe by whom ir was framed muſt have been ac- 
quainted with the particular inveſtitures of this barony. 

In the ft place, this is clear from the mentioning at all the par- 
ticular feu-dury 160 merks. As the feu-Cuty of 160 merks, for pay- 
ment of which this barony had been held feu by the t-mily of Buc- 
cluegh, was diſcharged by Sir John Kerr in 1621, and had never 
been paid from that time, the only poſſible way in which the perſon 
who framcd the charter in 664 could know any thing about this 
particular ſeu duty muſt have been from ſome of the former title- 
deeds, with regard to this barony, either the contract of tale, or fea. 
contr ct, by Sir John Kerr in 1620, the diſcharge of the feu-duty in 
1421, or Harl Francis's ipecial retour in 1634; theſe being the only 
writings in which the feu duty of 160 merks is at all mentioned. 
An“ from all of theſe it muſt have appeared, that this was a feu-du- 
ty peyable, not to the crown, bur to Sir John Kerr or his heics, of 
whom the laude were immediately held. 
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In the next place, if the framers of this charter took the trouble 
of looking at the laſt crown- charter expede by Earl Francis in 1650, . 
which it is hardly poſſible to conceive that they had not then lyiag 
before them, or to any one of the title-deeds of the family from 
1620 downwards, they muſt have ſeen, that the lands of Ewel⸗ 
dale were not comprehended in that part of the eſtate which held of 
the crown, 

And, in the laſt place, the clauſe in the charter, which provides, 
© Quod non folutio dict. feudifirmae divoriae per ſpatium duorum 
et plurium annorum in fimul concurren, inſolut. nulla erit cauſa 
* nullitatis nec reductione praeſcript. infzofamenti obſtan. quibuſ- 
cunque actis parliamenti, aliis actis, legibus, ſeu conſtirutionibus dict - 
regni noſtti in contrariu m fact. ſeu faciend.* &c. which it is believed 
is a very uncommon clauſe, and which is verbatim copied from the 
feu- contract 1721, affords evidence clear and undoubted, that that 
contract was particularly under the eye and conſideration of the per- 
ſons employed in paſling the charter. The argument attempred to 
be drawn from the particular ſtile of the . aliiſve jus haben. 
ſhall be afterwards conſidered. 

Great pains have alſo been taken to ſhow, how much the intereſt 
of the bride was neglected in adjutting the terms of the marriage- 
contract: That the only thing in view, was to ſecure the fortune 
to the Duke of Monmouth: That the marriage itſelf was irregu- 
lar, precipitate, and ill adviſed, and can be conſidered in no other light 
than as an exertion of that arbitrary power which was in thoſe days 
too frequentiy aſſumed by the king and his miniſters. | 

But all this invective againſt the match, and the manner of ac- 
com pliſhing it, which has been to often repeated to the court, and 
at ſo great a length, is truly of no earthly fignificance in the preſent 

e ſt ion. For, however improper the match may have been, and how- 
ever much the intereſts of the family of Buccleugh may have been. 
ſacrificed, in order to make ſure of this opulent fortune to the Duke. 
of Monm:utt, the favourite fon o, Charles, moſt certain it is» 
that, guoad the crown, there was not the leaſt view of taking. 


any advantage or of ceucroaciiing upon the rights of the family, 
by. 
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dy ſubjecting any part of the eſtate to a more rigorous ſpecies of 
holding, or by ſtipulating a greater reddendo than formerly. On 
the contrary, the charter 1664, from firſt ro laſt, is full of the ut- 
moſt benignity upon the part of the crown towards the young Coun- 
- teſs. It contains a novodamus with a full and ample diſcharge of all 
feudal caſualtics already incurred; and it alſo contains many altera- 
tions in the holdings of particular lands, all clearly in favours of the 
vaſſal. | 
The petitioner indeed ſeems to conſider the reddendo, with regard 
to the lands of Eweſdale, as an exception from the general plan of 
the charter: That the effect of it was to ſubject the family of 
Buccleugh to payment of a feu-duty for theſe lands, which was al- 
ready diſcharged ; and that this was an alteration which it cannot 
be ſuppoſed that the doers for the Counteſs would have gone into, ex- 
cept upon the ſuppoſition, 'that ſuch had been the former tenure of 
theſe lands. 
This however is a moſt fallacious ſtate of the cale. The altera- 
tion introduced by the reddendo of this charter was plainly a moſt be- 
neficial tranſaction for the Counteſs, and what thoſe who managed for 
her, even with the former inveſtitures of theſe lands before their eyes, 
and in the perfect knowledge how they were held, muſt have deſired 
and readily agreed to. The barony of Eweſdale, it will be obſerved, 
was à ward fee held of the crown, firſt, by the Earls of Hume, and 
afterwards by Sir John Kerr. The petitioner himſelf has endeavour- 
ed to prove, and, the reſpondents think ſucceſsfully, that the feu- 
contract betwixt Sir John Kerr, and Walter Earl of Buccleugh in 
1620 was merely eluſory, and that the feu-duty of 160 merks, 
trifting as it was, for ſo conſiderable a barony, was never meant to be 
exacted. 

As the law then ſtood, therefore, it is as clear as ſunſhine, that 
this ſub-infendation for payment of an eluſory feu-duty, not being 
* ſer till a competent avail without prejudice to the King, in terms 
of the act 1447, cap. 71, nor ſet without diminucion of the ren- 
* tal,” as required by the act 1543, cap. 91. being the only two acts 
under the authority of which a ward vaſſal was intitled to ſub- feu 


his 
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his lands, would not have been at all regirded by the crown, the 
ward ſuperior of the lands of Ewefilale ; and that theſe lands muſt 
ſtill have been couſidered as holding wart of the crown, although in 
the poſſeſſion of the family of Buccleugh; and mult have been ſub- 
ject to all the ſevere cautalties of ward holding falling due by the 
ward, non-entry, marriage, &c. of Sir John Kerr and his heirs, who 
were the immediate ward-vaſſals of the crown, in the fame manner 
as if the cluſory feu- right granted in favours of Walter Earl of Bus- 
cleugh, which the crown was under no obligation to regard, had ne- 
ver exiſted, 

It was therefore a moſt beneficial alteration, and a moſt deſireable 
object for Countels Ann, and the family of Buccleugh, if, inſtead of 
hoiding feu. under Sir John Kerr and his heirs, even with the benefit 
of a perpetual diſcharge of the feu. duty, but ſubject to all the caſu- 
al ies of ward holding, matters ſhould be to contrived, - that theſe 
lands ſhould be held immediately under the crown, for payment of 
this ſmall duty of 160 merks, although really exacted. This was 
plainly neither more not leſs than converting the whole caſualties of 
a ward fee into a very triſllug yearly teu-duty, which is an alteration 
that every ward vaſſal of the crown would, at that time, have cager- 
ly graſped at, and conſidered to be highly beneficial. 

Alter all that has veen ſaid, therefore, with regard to the blunders 
of this charter, the reſpondents do ſtill maintain, that there is no 
evidenct of any overſight haviag been committed in the matter, and 
that it is noways dithcult ro point out what may have been the 
view of the perſons wito paſſed this charter with regard to the lands 
of Eweſdale, without recurring to the unnatural ſuppoſition, that they 
were perfectly ignoi ant how theſe lands were formerly held. 

As, according to the petitioners account of the matter, no tirles 
whatever had been made up in the perton of Counteſs Ann to the 
barony of Eweidale, ſhe muſt, at the time of expeding the charter 
1664, have been heir. apparent in the baſe infeft ment held feu of 
Sir John Kerr or his heirs, and likewiſe heir-apparent in the perſo- 
nal right under the contract of faic 1620, and the procuratory of 
reſignation therein contained, which is not proved to have been exe- 
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cuted. In this ſituation, ſuppoſing it was intended to complete the 
Counteſs's right to this barony, as immediate vaſſal of the crown; 
and ſuppoſing it was alſo propoſed to change the nature of the te- 
nure, fo as that the lands, inſtead of holding ward of the crown as 
they formerly did, ſhould be held teu for payment of 160 merks 
yearly, being the trifling feu-duty ſtipulated in the contract of ſale 
1620, which was certainly a moſt deſireable object; it mutt have been 
the buſineſs of thoſe who were employed in paſſing the charter, to 
conſider how all this might be etfectuared in the moſt eaſy and 
expeditious manner, 

To carry theſe intentions into execution, according to the ſtrict 
forms of making up feudal titles, muſt have been a very tedious and 
difficult operation. A procuratory of reſignation could not then be 
taken up as now by the eaſy form of a general ſervice, and executed 
quandocungue. Before the act 1693, a procuratory or precept could 
only be executed during the joint lives of the granter and diſponee. 
In order, therefore, to intitle Counteſs Ann to become the immedi- 
ate vaſſal of the crown, there mult have been a new diſpoſition, and 
a new procuratory granted to herſelf by Sir John Kerr, or his heirs. 
Sir John Kerr himſelf, it is alſo natural ro ſuppoſe, muſt have been 
dead before paſſing this charter, as it appears from the contract 
1620, that at that time he had a ſon who was major; and it is ex- 
tremely clear, that his heirs would never think of making up titles to 
a ſuperioriry from which they could draw nothing, being barred 
by the perpetual diſcharge fof the feu-duty, and which neverthelcſs 
would ſubject themſelves perſonally to all the rigorous iicideuts of a 
ward-vaſſal. In order, therefore, to complete Counteſs Ann's right, 
and to render her the immediate vaſſal of the crown, holding feu, 
your Lordſhips will confider what a multiplicity of legal operations 
would have been neceſſary, There muſt have been charges to enter 
againſt the heirs of Sir John Kerr, and adjudi.ation in implement 
of the contract 1620; a crown charter and infeftment upon that 
adjudication; a new reſignation by Cour teſs Ann, in order to in- 
title the crown to change the holding; a charter and infeft ment ma- 
king that change; a ſpecial ſervice and infeſtment, in order to carry 

the 
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the ſubaltern feu holding; and laſtly, a reſignation ad remanentiam, 
in order to extinguiſh that baſe infefrment. In order to avoid the 
embaraſſment and perplexity of all which operations, it may very 
naturally have occurred to thoſe who had the management of the 
Counteſs's affairs, that there could be no impropriety in allowing ke: 
ro reſign this barony, alongit with the reſt of che eſtate, and, upon 
that reſignation, to expede a charter, making the reddendo to be the 
above feu-duty of 160 merks. 

This method of expeding a charter may, it is true, appear irre- 
gular, and very probably did fo to the perfons who were concerned 
in it at the time. But they muſt have alſo ſeen, that not the leaſt 
danger or inconvenience was to be apprehended from this method of 
procedure. As the charter itſelf was granted in the moſt formal 
manner, under the authority of the King's ſign manual, it was no 
doubt a good inveſtiture guoad the crown, and was a valid alteration 
of the hol-ing from ward to feu. The irregularity might indeed 
be laid hold of by ſucceeding heirs paſſing by Counteſs Ann, and 
making up their titles ro this barony, in a more formal and unex- 
ceptionable manner. Bur, as the bulk of the eſtate was fully and 
compleatly veſted in Counteſs Ann, this was an event, which, it is 
plain, could never happen, It was hardly poſſible indeed, that any 
perſon could have an intereſt to challenge the form of expeding this 
charter; as the neceſſary conſequence of ſetting it aſide muſt have been 
again to bring the lands under the ſeverity of a ward holding, inſtead 
of being held feu for payment of an inconſiderable feu- duty. Under 
theſe circumſtances, the reſpondents can fee no improbability in ſup- 
poſing, that any lawyer or man of buſineſs, who directed the expeding 
of this charter, may have authoriſed a method of proceeding to be 
follewed, which, alcho* not intirely formal, there was not the re- 
moteſt chance of being productive of any prejudice or diſadvantage 
to the Counteſs or her ſucceſſors. | 

It may alſo fairly be que ſtioned, whether, at this time, it was un- 
derſ.ood to be a point perfectly clear, that there was any irregularity 
in this method of expeding the charter at all. As Counteſs Aun 


was moſt certainly heir-apparent in the baſe infefruont under Sir 
Toha 
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John Ker, and was alſo heir- apparent in the perſonal right contained 
in the contract of fale 1620 ; it may poſſibly have been thought, 
that the voluntary act of the crown granting her a charter of theſe 
lands, although ſhe was not in titulb to inſiſt for a charter, not having 
been duly ſerved, ought to be held a good and valid inveſtiture in 
the ſame manner as where a vaſſal, without being ſerved, is infeft upou 
a precept of clare conflat from a ſubject-ſuperior. Your Lordſhips 
will remember that this very queſtion, with regard to the effect of a 
charter voluntarily granted by a ſuperior to a voſſal not ſerved, but 
who was heir-apparent in a baſe infefrment, and like wiſe heil appa- 
rent in the perſonal right of anunexecuted procuratory, and changing 
likewiſe, as in this caſe, the nature of the holding from ward to tcu, 
was warmly conteſted before the court in the notedcaſe of Landale con- 
tra Landale, decided 12 June 1732 and although your Lordſhips were 
of opinion, that a charter granted under theſe circumſtances did not 
convey a good feudal right, ſo as to exclude a ſucceeding heir who 
had made up his titles in a more formal manner; yet this is a ſuffi. i- 
ent proof, that the point has at leaſt been thou; ht doubt ful, and 
that the charter 1664, now under conſileration, is not the only one 
in expeding of which an irregularity of chis kind has occurred, 

1 he ſecond plea maintained upon the part of the petitioner, and 
which is different from the former, or 1ather directly contradictory to 
ir, although both ſeem to be artfully blended together in this peti- 
tion, is, that in fact, inſtead of being thrown in inadvertently or per 
incuriam, the reduendo clauſe in this charter has been purpoſely fo 
contrived as to fave Sir John Kerr's right to the feu-duties, rhe 
teu-cuiy being thereby made payable, not ſimply to the crown, but 
nobis et ſucceſſoribus noſtris aliiſve jus haben, pro tempore. By 
which laſt it is preteaded muſt have been meant Sir John Kerr and 
his helts. 

In ans er to this plea, which ſeemed to receive ſome countenance 
from + former interlocut or of your Lordfhips, the reſpondents muſt, 
in che ft place, ovicrve, that the conſtruction at-emprect to be put 
upon the rel.7erds of this charter is in ittelt highly im probable, and 


not very conſiſtent witu the proper idea of a teuual tcuarc. A red- 
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dendb or ſervice of one kind or another is neceſſarily implied in the 
feudal connection, and from ics nature muſt be preſtable either to the 
ſuperior, or to ſome perſon deriving right from the ſuperior by con- 
veyance either legal or voluntary. Bur, if the petitioner is right ia 
bis conjecture with regard to the meaning of this charter, your Lord- 
ſhips will have heie an inſtance of what is altogether ſiagular and un- 
precedented in the law; a reddendo payable to a perſon noways con- 
need with the ſaperior, and claiming under a title perfectly diſtinct 
from that of the ſuperior. Whether a clauſe ſo repugnant to the na- 
ture of a feudal contract would be deemed valid or effectual, might 
perhaps fairly be queſtioned ; but of this, the reſpondeats apprehend, 
there can be no doubt, that your Lordſhips at leaſt will not preſume 
this to have been the meanieg of a reddendo clauſe in a charter, unlefs 
it is ſo expreſſed in the cleareſt and moſt unambiguous terms, and 
which admit of no other conſtruction. 
240, This idea of the petitioners proceeds upon the ſuppoſition, 
that the perſons who framed the charter were in the belief that this 
feu-duty of 160 merks belonged to Sir John Ker and his heirs, or at 
leaſt were uncertain whether he had right to it or not ; although, in 
the other part of their argument, they were obliged to maintain, 
that the charter, ſo far as reſpects the barony of Eweſdale, proceed- 
ed upon the erroneous ſuppoſition, that theſe lands formerly held 
ſcu of the crown for payment of 160 merks yearly. In which propo- 
hiioa, if the petitioner-be well founded, it is clear that his preſent ar- 
gument, which ſuppoſes that, in framing the reddendo clauſe, Sir John 
Kerr's right. to tliis feu-duty was in view, muſt neceſſarily fall to 
the ground, 
Bur, in whatever manner the petitioner ſhall chuſe to reconcile 
theſe contradictory ideas, it has been already ſhown, tha-, in fi, 
the framers of this charter muſt have been perf Aly acquainted with 
the ſtate of the former titles reſpecting theſe lands. I: is impoſſible 
therefore that they could be under any uncertainty in the matter. or 
that the Reddendo clauſe could have been conceived with any view 
t. S'r [hn Ken's right to the feu-duties; they mult have ſeen, in 
the rt place, that Sir John Kerr and his heirs could have no 
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right to any feu-duty from theſe lands, becauſe Sir John had grant- 
ed a perpetual diſcharge of any feu-duty payments to him, ſo far 
back as 1621 ; and, in the next place, They muſt have known, that, 
whether there had been any diſcharge or not, ſo ſoon as Counteſs 
Anne came to be the immediate vaſſal of the crown, which was the 
conſe quence of the charter 1664, the baſe infeft ment which gave riſe 
tothe feu-duty was abſorbed; and that the feu-duty, if not diſcharged, 
muſt have accrued to Counteſs Anne herſelf. With regard to Sir 
John Kerr, as he had diſponed the lands fimply and abſolutely with 
procuratory and precept, ſo ſoon as the Counteſs came to ſtand in 
his place, and to hold immediately of the crown, it was clear to 
demonſtration, that neither he, nor his heirs, could have right to 
the feu-duty, or to any thing elſe, In ſhort, if Counteſs Anne was 
at all intitled to hold of the crown, as it cannot be denied that ſhe 
was, and as the framers of the charter 1644 mott undoubtedly ſup- 
Poſed her to be, it could never enter into their heads to imagine, 
that, in conſequence of that holding, the lands were to be liable in 
a Reddendo to other perſons not deriving right from the crown, 
as a Reddendo of this kind is a phenomenon altogether unknown in 
the law, and of which they could not poſlibly have ſeen an exampie 
or precedent. 

3tio, It will be obſerved, that the words of the charter are not 
ſimply aliiſve jus haben.; but, aliiſve jus haben. pro tempore; the 
plain and natural import of which the reſpondents apprehend to be, 
that the crown had right to the feu- duty at the time of piſſing the 
charter; and that therefore the Reddendo is taken payable to the 
King and his ſucceſſors, or to ſuch other perſous as ſhould afterwards 
acquire right from the crown, by aſſignation or otherways. And 
the view of conceiving the reddendo in this particular itile may very 
frobably have been, that there was at the time ſome view or inten- 
tion, which however does not appear to have been carried into exc» 
cution, of making a grant of this feu-duty for ſome purpoſe or other, 
and not, as the petitioner ſuppoſes, that there was any doubt enter- 
tained of the crown's right to the feu-duty at the time, 
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The reſpondents have accordingly laid before your Lordſhips 2 


variety of examples where the ſame words were contained in char- 
ters from the crown; all which charters, though containing theſe 
words, aliifve jus habentibus, did notwithſtanding veſt the r.dicai right 
in the ſuperior ; although it might happen, that the particular pro- 
fits and emoluments of that right did not accrue to the crown, on 
account of its being deviſed either by voluntary grant, or by opera · 
tion of the law. But the ſingularity of this caſe lies here, that, ac- 
cording to the petitioner's argument, the right to this fea-duty is 
ſuppoſed never to have exiſted in the crown, bur, from the firſt ex- 
iſtence of the charter, to be veſted in another who had no connec» 
tion with the charter. 

Even in this very charter, the fame words, aliiſve jus haben. pro tem- 
Fore occur with regard to the lands of Branxholm, with which it is 
not pretended that Sir John Kerr had the leaſt connection. The 
only anſwer which the petitioner has pretended to make to chis cir- 
cun:ſtance, is, that he does not conſider himſelf to be any ways 
* bound to anſwer and account for the manifold blunders of that 
* charter, and that the one clauſe may have been very probably co- 
pied from the other.” The reſpondents, however, cannot help 
thinking it ſomewhat hard, that the fame words ſhould be under- 
ſtood to have a particular meaning in one part of the charter, where 
they are ſuppoſed to make for the petitioner, and to have no meaning 
at all in another part of the charter, where they are of no ſervice to 
his argument; and as to the one being copied from the other, it is 
greatiy more probable to ſuppoſe, that the words in the reddendo 
of Eweſdale were copied from that of Branxholm, than vice verſa; 
as the lands of Branxholm are thoſe which occur firſt in the order of 
the charter. 

410, If it had been the meaning of this charter, by theſe words in 
the reddendo, to give a right to the ſeu duty to Sir John Kerr and 
his heirs, the conſequence of which muſt have been to make ther 
ſeu- duty accrue to the Counteſs herſelf, either by virtue of the per- 
perual diſcharge or from the nature of the holding, it is altogether 
inconceivable, how this abſurd and unnatural circuit came to be ta- 
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ken, when the ſame purpoſe might ſo eaſily have been accompliſhed 
by making the lands to hold directly blench of the crown. 

And, what further ſhows in the ſtrongeſt light, of how little figni- 
ficance the particular ſtile of the reddendo was underſtood to be, 
your Lordſhips have been informed, that theſe words, aliifve jus haben. 
which are now deemed fo important, have been left out of all the 
title-deeds of this family fince 1742. 

As to the alteration of the holding from ward to feu not having 
been expreſsly mentioned in the charter, the reſpondents, in the firſt 
place apprehend, that this was by no means neceſſary, and that a 
charter wich a novodamus, allowing the vaſſal to hold the lands feu 
for payment of a certain yearly feu-duty, being the joint act both of 


ſuperior and vaſſal, was, to all intents and purpoſes, a good and valid 
altcration of the holding, without any expreſs declaration to that 


purpoſe, And, in the next place, as the charter was expede under 
particular circumſtances, and, as Counteſs Ann had never properly 


held theſc lands ward of the crown, it may have occurred to the per- 
ſons who framed the charter, that there would have been an im- 
propriety in inſerting the uſual clauſes of ſtile, declaring, that the 
holding was thereby altered from ward to feu, as it is clear, thac 
there was no neceſlity for ſuch declaration. 

Towards the cloſe of the petition a queſtion is pur, ſuppoſing this 


feu-duty not to have been diſcharged by Sir John Kerr, and that 
oon after the charter 1664 a diſpute had ariſen with regard to the 


feu-duty of theſe lands, whether Sir John Kerr and his repreſenta. 
tives, or the crown, would have been found to have the preferable 
right ? 

But the ſolution of this qu ſtion, although put with an air of tri. 
umph, ſeems to be noways difficult» As Counteſs Ann had accepted 
of the charter 1664, containing a reddendo of 160 merks for the lands 


of Eu eſdale, which was certainly bur a very ſmall equivalent for the 


caſualties of a ward holding, to which the crown would otherways 
have been entitled, and as this charter co::rinued to be the only title 
of her poſſeiſion: the reſpondents conſider it to be a point extremely 
clear, that ihe crown mutt at ali events have been entitied to. levy 
this teu-duty, without paying regard to any ſeparite queſtion be- 
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twixt her and the repreſentatives of Sir John Kerr, claiming upon 
the ſubaltern feu-right held under them. And, in the next place, as 
Counteſs Anne, by expeding the charter 1664, became the immedi- 
ate vaſſal of the crown, the ſubaltern infefrment muſt either have 
been thereby extinguiſhed or accrued to herſelf; and altho' there 
might have been ſome irregularity in expeding the charter 1664; | 
yer Sir John Kerr and his heirs being denuded, fo far as in them lay, 
by the obligation to infeft a me, and the procuratory of reſignation 
in the contract 1620, muſt thereby have been effectually barred from 
challenging that irregularity, or claiming the immediate ſuperiority 
of the lands. 
Indeed this is a caſe which it is impoſſible could ever have exiſted. 
Fer the only footing upon which the heirs of Sir John Kerr could 
have claimed any feu-dury out of theſe lands, muſt have been by en- 
tering as immediate ward-vaſſals of the crown, and ſubjecting them- 
ſelves to all the burdens incident to that ſpecies of tenure, which no 
perſon in his ſenſes, as the law ſtood then, and for near a century 
afterwards, could ever have thought of doing. 

It only remains to take notice of the not uplifting theſe ſeu- duties 
for ſo long a tract of years, which it is faid muſt be underſtoo i to 
import an acquieſcence on the part of the crown in the juſtneſs of the 
plea now maintained by the petitioner. 

But if the reſpondents have been ſucceſsfull in the preceeding part 
of their argument, very few words will be neceſſary upon this head, 
If your Lordſhips ſhall be of opinion, that, by virtue of the charter 
166.4, the crown was intitled to this feu-duty of 160 merks, imme” 
diately after it was paſſed, that right muſt till remain in the crown, 
al:ho?* payment has not hitherto been exacted; a right to feu-dutics 
being inherent in the right of ſuperiority, it is certain, cannot be 
cut off by the negative preſcription, except guoad bygoncs, beyond the 
40 years, And it is equally clear, that a vagal can never acquire 
right to an exemption from his reddendo, by the poſitive preſcription ; 
as this would be ro make preſcription run not only without a title, 
which is an eſſential requiſite by the ſtature, but in direct contradic- 
tion to the titles upon which the perſon pleading it has poſlc!Ied, 

In reſpect whereof, & c. 
ROBERT BLAIR. 
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